IMPORTANCE Honesty and transparency are essential aspects of health care, including in physicians' and hospitals' responses to medical error. Biases and habits associated with medical malpractice litigation, however, may work at cross-purposes with compassion in clinical care and with efforts to improve patient safety.
T ransparency is a core principle in efforts to improve the safety and quality of health care.
1,2 Government agencies, health insurers, and private employers require physicians, hospitals, and health care organizations to measure and disclose the processes and outcomes of care and to report avoidable complications. Professional ethics emphasize patient-centered care with informed decision-making based on sharing data about therapeutic options, physician and hospital performance, and conflicts of interest.
When medical errors occur, honesty is expected as a matter of professionalism, and silence and secrecy are no longer acceptable responses. Guidance from the American Medical Association and other professional organizations, standards from the Joint Commission, and laws in several states mandate disclosure of errors to patients or their families. 3 An increasing number of hospitals and health care systems have implemented formal communication-and-resolution programs, 4 including demonstration projects supported by the Agency for Healthcare Research and Quality. 5 Features of these programs include pledges to promptly reveal errors, treat patients and families with compassion, offer financial compensation when appropriate, and generate feedback from health care professionals, hospitals, and patients to improve organizational safety. 6 In contrast, medical malpractice litigation draws on adversarial traditions that resist transparency when resolving and preventing medical errors. A deny and defend mentality is deeply entrenched among attorneys who represent hospitals, health care professionals, and liability insurers. When claims are settled, payment to the plaintiff is usually conditioned on a signed release that often includes a nondisclosure provision or "gag clause." This practice reflects longstanding concern among physicians and hospitals about damage to reputation from revealing facts about claims and settlements, an expectation that additional predatory litigation will ensue if information becomes public, and a belief (or rationalization) that medical care was not truly negligent in many cases in which payment was made. However, prohibiting individuals who have been subjected to substantial harm from discussing their experiences is problematic. It devalues the perspectives of patients and families and withholds from other physicians and hospitals, as well as other patients, information that might help them avoid medical errors in the future.
We examined the information restrictions in malpractice settlements reached on behalf of University of Texas physicians before and after the enactment of tort reform legislation in the state. Our hypothesis was that nondisclosure agreements remain common in medical malpractice settlements, even in a large public university health care system with a stated commitment to honesty and transparency after medical error.
Methods
We retrospectively reviewed settlement agreements in medical malpractice cases as part of a larger study of transparency after medical error that focuses on the potential role of patients and families in safety improvement. The institutional review board at The University of Texas Health Science Center at Houston approved the research protocol. The data we collected do not identify individual patients or health care professionals; no informed consent was required. Descriptive statistics, t tests, and Pearson χ 2 analysis were performed with the use of SPSS statistical software for Mac, version 21.0 (SPSS Inc). We examined the closed claims files of The University of Texas System. The system self-insures medical liability claims against more than 6000 faculty physicians, dentists, residents, and fellows.
7 These health care professionals practice or train at 6 health campuses in Dallas, Galveston, Houston (2 campuses), San Antonio, and Tyler. The health law department of The University of Texas System works in cooperation with risk managers at the health campuses to resolve claims and with the office of the attorney general of Texas to defend lawsuits.
We examined the documentary record in all malpractice claims covered by the university's insurance plan that were . Each fiscal year runs from September 1 through August 31. All payments for claims in these years resulted from settlements not judgments at trial. Review of claims and settlements for earlier years was not feasible because those records were not available electronically.
In 2003, Texas amended its constitution, and enacted legislation that capped noneconomic damages against physicians in medical malpractice cases at $250 000 and imposed other limitations on personal injury lawsuits. 8 As a quid pro quo, the legislation also increased the disciplinary authority of the state's medical licensing board. The potential liability of government units, including The University of Texas System, was further restricted by subsequent interpretations of the Texas Tort Claims Act. 9 In 2008, The University of Texas System adopted a formal, system-wide commitment to disclose medical errors to patients. However, neither the system nor the office of the attorney general of Texas has a policy regarding confidentiality after settlement. We collected and analyzed data on the age of the patient, the site and type of medical care, whether the claim was for wrongful death, whether a formal lawsuit was filed, the time from event to claim and from claim to resolution, whether a payment was made and the dollar amount of that payment, and the terms of the settlement agreement entered into by the parties. For time to resolution, we report only claims that involved adults (aged ≥18 years) because claims that involve minors are subject to different statutes of limitation and other procedural requirements.
During the 5 study years, The University of Texas System closed 715 malpractice claims, making settlement payments in 150 cases. We excluded 20 cases in which only defendants not from The University of Texas made payments and 6 cases that involved only minor dental injury. The characteristics of the remaining 124 cases with settlement payments are listed in Table 1 .
The median amount paid by the university in settlements on behalf of its physicians was $100 000 (range, $500-$1.25 million), and the mean amount was $185 372. In 18 cases, a hospital independent of but affiliated with the university made an additional payment. When these additional payments are included, the median compensation for all settled cases was $150 000, and the mean compensation was $444 899 (range, $500-$10.5 million). Table 2 lists the interquartile ranges for settlement amounts and time to resolution of the settled cases.
Prevalence of Nondisclosure Agreements
Of the 124 settlements, 110 (88.7%) included nondisclosure agreements. Of the 13 cases settled without confidentiality requirements, 10 settlements predated tort reform. The settlement agreement for one case could not be located.
Restrictions in Nondisclosure Agreements
Although The University of Texas System assumes financial responsibility and provides a common legal defense for all 6 health care institutions, the content and language of nondisclosure agreements varied widely across and within institutions. The nondisclosure clauses ranged in length from 23 to 385 words. The most common language, used verbatim or slightly adapted in 20 of the settlements with nondisclosure agreements, reads as follows: The prevalences of specific terms in the 110 nondisclosure agreements are listed in Table 3 . Only 10 of the nondisclosure clauses applied to all parties to the agreement, including the physicians and hospitals; 100 clauses applied only to the claimant and the claimant's representatives or associates. In 3 (2.7%) of the 110 settlement agreements, the nondisclosure clause specifically prohibited disparagement of the physicians or hospital by the claimant.
Claimants agree to keep confidential and secret: (1) the facts and events made the basis of this claim, (2) the fact that this settlement has been made, (3) the amount of the consideration paid under the terms of this agreements, (4) the existence, details, or terms of this agreement and any facts regarding the negotiation of this Confidential Agreement of Settlement
All the clauses prohibited disclosure of the dollar amount and other terms of the settlement agreement. Disclosure of the underlying facts and events of the medical care at issue was prohibited by 51 clauses (46.4%). Complaints to the Texas Medical Board or other regulatory bodies were prohibited by 29 clauses (26.4%). Settlement agreements that involved minors (n = 22) were less likely than those that involved adults (n = 88) to prohibit disclosure that settlement was reached (8 The nondisclosure agreement specifically applied to the plaintiff's attorney and to the plaintiff in 59 agreements (53.6%). Settlements that attorneys were expressly prohibited from disclosing (n = 59) had higher mean payment amounts than those without such a prohibition (n = 51) ($219 236 vs $135 542; P = .03). Express prohibitions on disclosure by attorneys were more common in cases that involved labor and delivery (n = 11) than in other cases 
Discussion
Although confidentiality provisions in agreements settling civil litigation are common throughout the United States, their utility and propriety continue to be debated. 10, 11 Defendants often prefer that neither the fact that they have agreed to pay a plaintiff nor the amount of that payment become public knowledge. The former seems a confession of guilt, and the latter may be a magnet for additional claims. Avoiding publicity is one reason why defendants settle out of court rather than go to trial. Confidentiality also benefits many plaintiffs: a defendant may pay more, and more quickly, if silence is part of the deal.
In situations where the harm is more general or might occur again, however, confidential settlement of private litigation can be contrary to the public interest. Several states have enacted sunshine reforms, which make settlements that must be filed with courts (eg, settlements that involve minors) and settlements that involve the administration of government or issues of public health or safety publicly accessible. 12 Some aspects of settlement agreements remain confidential; even the most far-reaching of the state sunshine statutes, such as the Florida statute, permit the amount of settlements to remain sealed. 13 Courts occasionally have ruled that public financing of settlements is incompatible with confidentiality. For example, a judge in Pennsylvania refused a motion to seal his approval of a malpractice settlement because it was paid mainly with public dollars through the state's supplemental physician insurance fund.
14 When the number of malpractice lawsuits began to increase in the 1960s and 1970s, the conventional wisdom among physicians and hospitals was that most claims were meritless and that settlements were justified mainly because aggressive lawyers might mislead sympathetic jurors. These beliefs tients with avoidable injuries often are not compensated through litigation and may not even know that they were harmed. 16 If adverse events cannot be identified and investigated, unsafe medical practices will continue. Part of this process, conducted through formally constituted entities such as hospital peer review committees and federally listed patient safety organizations, is properly confidential. Our data indicate that settlement agreements are rarely inconsistent with these processes; few agreements preclude health care professionals from sharing information from malpractice claims with one another. Even so, other hospitals and physicians may be denied knowledge that allowing patients to discuss their experiences and complain to regulators might convey.
There is increasing consensus, even among early proponents of protected peer review, that greater transparency to patients and the public is necessary for safety to improve. 17 Accordingly, many physicians and hospitals, particularly academic health care systems, have revised their approach to malpractice litigation. Communication-and-resolution programs, for example, commit the sponsoring institution to vigilant detection of error, full disclosure of errors to patients and families, and timely redress of injuries. Many of these programs also seek to incorporate the experiences of patients and family members into ongoing safety improvement activities. 6 As our findings indicate, conventions about how to settle litigation that are inconsistent with such ethical and clinical commitments may persist even in reputable and well-intentioned academic medical centers. We found that nondisclosure agreements were used in most malpractice settlements, but with little standardization or consistency. The agreements selectively bind patients and patients' representatives, making them hard to justify on privacy grounds. The scope of nondisclosure agreements is often far broader than seems needed to protect physicians and hospitals from disparagement by the plaintiff or to avoid the disclosure of settlement amounts that might attract other claimants.
Nearly half of the nondisclosure agreements encompassed all aspects of the medical care that led to the settlement, not merely the settlement itself. These agreements prevent patients and family members from discussing their experiences to improve patient safety. They also make it less likely that subsequent patients will recognize the possibility of error.
It was surprising that approximately a quarter of the nondisclosure agreements prohibited the disclosure of settlement information to medical licensing boards or other regulators, even though The University of Texas is a public university. Courts typically void such restrictions as contrary to public policy, 18 and California barred them legislatively in 2012. 19 Nonetheless, their inclusion in settlement agreements may well have a chilling effect on interactions between patients and government organizations that oversee patient safety. In response to the findings of this study, as of 2014, The University of Texas no longer restricts regulatory reporting in settlement agreements. Although tort reform in Texas substantially reduced the number of malpractice lawsuits, 20 it also directed more complaints to the state medical board. 21 This direction of complaints was partly deliberate but also reflected the difficulty of finding plaintiff's lawyers to take cases where only limited damages might be collected. In our study, prohibitions in settlement agreements on reporting to regulators and disclosing the facts of the claim became more common after tort reform. Our study has limitations. We examined nondisclosure agreements in malpractice settlements from one academic health system in one state. The number of settled cases was low, especially in the years after Texas enacted tort reform. Nevertheless, nondisclosure clauses in settlement agreements that go beyond nondisparagement and restrictions on disclosing the amount of payment seem inconsistent with respect for patients and current approaches to improving the safety of medical care. The use of nondisclosure agreements should be reviewed elsewhere, including at institutions with communication-and-resolution programs.
Conclusions
An academic health system with a declared commitment to patient safety and transparency used nondisclosure clauses in most malpractice settlement agreements but with little standardization or consistency. The scope of nondisclosure was often broader than seemed needed to protect physicians and hospitals from disparagement by the plaintiff or to avoid publicizing settlement amounts that might attract other claimants. Some agreements prohibited reporting to regulatory agencies, a practice that the health care system changed in response to our findings. Role of the Funder/Sponsor: The funding source had no role in the design and conduct of the study; collection, management, analysis, and interpretation of the data; preparation, review, or approval of the manuscript; and the decision to submit the manuscript for publication. The study provides a rare-albeit limited-glimpse into the world of settlements. The data come from one hospital system in one state, and the sample of settled claims (n = 124) is commensurately small. The researchers did not observe the process that led to the provisions, so they cannot shed light on whether they represent negotiated tradeoffs or an accepted boilerplate. Nevertheless, the findings are provocative. How concerned should patient safety advocates be about the use of nondisclosure provisions?
Rationales for Nondisclosure Provisions
Although some states require judicial approval of some types of settlement agreements (eg, those made in a child's name), generally, the parties determine the terms. Confidentiality provisions are subject to negotiation, although plaintiffs may or may not seek to alter them. Frequently, when cases resolve during mediation, confidentiality is one of the terms that is negotiated. A plaintiff may, for example, agree to keep the names of the treating physician(s) and other health care personnel confidential but secure the ability to discuss the amount of the settlement and the facts surrounding it.
Defendants may desire confidentiality for several reasons. As Sage and colleagues note, reputation protection is a chief concern. Where error has occurred, defendants may wish to avoid negative publicity that may lead patients to seek care elsewhere. Where they have rectified the conditions that led to harm, they may think such publicity misleads patients about the level of safety in their organization.
Physicians and hospitals may agree to settle claims even though they believe error did not occur or that someone or something else is responsible for the error. In such cases, defendants may feel particularly strongly about not having the settlement publicized. Defendants may also worry that news of a settlement will provoke other claims. 2 It could embolden 
